
ADVANCING THE DIALOGUE

Righting the Say On Pay Ship  
After a “No” Vote

Introduc tIon

ave shareholders recently voted against your company on  
a Say on Pay vote? Or have you received favorable votes 
from fewer than 70 percent of your shareholders? If so,  
you may not have sufficiently engaged with shareholders 

and proxy advisors to avoid a clash over pay policies and practices. 

One of the positive outcomes of the Say on Pay provision in the Dodd-
Frank legislation has been more regular dialogue between companies 
and shareholders. But to date, many companies have engaged with 
shareholders only after shockingly low votes. Our recommendation is 
that companies begin a dialogue with investors and proxy advisors  
well before pay concerns arise. This engagement can help avoid the 
distraction and other consequences of low Say on Pay vote results. 

no company is immune to negative Say on Pay results. Even companies 

with historically high  “yes” votes — over 90 percent — can see share-

holders quickly go against them. data collected by Semler Brossy reveal 

that 46 of the russell 3000 companies in 2013 that earned “no” votes 

(under 50% support), earned over 70 percent in 2012. common triggers 

for such sudden reversals are material disparities between pay and  

performance, terminations with overly generous severance arrangements, 

and/or the hiring of a key executive, especially the cEo, with lucrative 

sign-on arrangements with no clawback provisions for failure. 

H WhAT’S The BIg IDeA?

Engage with shareholders to get feedback  
on your pay program, especially if you get  
a low or “no” vote on Say on Pay:

•  All companies risk negative Say on  
Pay votes unless they nurture  
ongoing dialogue with shareholders  
and proxy advisors.

•  Shareholders want more cd&A  
disclosure and changes toward more 
performance-based rewards.

•  dialogue with shareholders and proxy 
advisors leads to better understanding  
of the context for pay decisions and  
effective pay-plan changes, which yield 
more positive Say on Pay votes.

•  compensation committee chairs are  
the most effective emissaries in  
gathering feedback and leading change 
shareholders trust.
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the reversals can go both ways. In 2012, Pitney Bowes received 35 percent of the vote, but in 2013, after program 

changes and extensive shareholder outreach efforts, it earned 94 percent. Prior to the “no” vote, shareholders 

were concerned about a divergence of pay from performance and a number of other items. Among the changes 

made: Increased weighting of financial performance in the annual incentive plan; removal of duplicative metrics 

in the annual and long-term incentive plans; reinstatement of a cumulative three-year total-shareholder-return 

adjustment for cash incentive units; stronger disclosure of performance goals; adjustment of the peer compara-

tor group, and elimination of excise tax gross-ups upon a change in control.

our experience is that any company getting less than 70 percent of the Say on Pay vote is treading in a danger zone. 

Shareholder engagement is a prime initial step to getting back in a safe zone. First, it can help companies flag and 

then move to eliminate (if warranted) objectionable pay policies and practices. Second, it can help them better  

anticipate and then remediate concerns regarding looming pay-for-performance disconnects. Most important, it 

can help investors and their advisors to better understand the nuances of a company’s business circumstances and 

the rationale behind the company’s pay actions. Each of these will help to iron out the differences before the  

differences trigger an embarrassing withdrawal of support from important shareholders.

The Importance of Engagement

Some companies miss signals that shareholders are uncomfortable with their pay programs. company executives  

are sometimes lulled into thinking it’s not an issue because it never comes up when investor relations people meet 

with investors. our experience shows this happens for two reasons: the investor relations people talk to portfolio 

managers, who may not have responsibility for pay evaluation. Second, the first interest of portfolio managers is  

the business situation and dynamics, so the pay issues may not even come up.

Executives and compensation committees should assume investors are interested, particularly as Say on Pay has 

become such a proxy-season focus. the compensation committee chair, general counsel, investor relations chief, 

and human resources chief can all coordinate their outreach efforts. they should avoid merely participating in the 

company’s overall shareholder engagement process, which may cover dozens of issues of interest unrelated to 

executive pay, and which may include meetings with the wrong people. they should instead conduct an engagement 

effort of their own specifically about compensation. that effort should include meetings specifically with the 

shareholder’s governance group, or if the shareholder doesn’t have such a group, with portfolio managers. Feedback 

on pay requires a separate effort and separate meetings.

As at Pitney Bowes, appropriate program changes accompanied by engagement can bring about a dramatic reversal 

in vote counts. After its failed Say on Pay vote in 2012, American Eagle launched an outreach effort to understand the 

basis for its poor vote results. It then made a number of changes, including a commitment to change its approach to 

termination payments for leadership transitions, an update to its peer group, and the introduction of a double trigger 

on equity awards upon change in control. ninety-seven percent of shareholders then voted “yes” on Say on Pay in 

2013. that compared to 57 percent in 2012. 

this reversal is common with the right effort. Semler Brossy data show that of the 57 companies that failed 2012 Say 

on Pay votes, all but three reached out to shareholders following the vote and made pay-practice changes. All but 

eight then passed their 2013 votes. our research shows that specific reasons companies get low or failing vote 

counts are many (table 1). 
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If your company loses shareholder support, how can you use shareholder engagement to help turn your vote count 

around next year? Even if you can’t reverse your company’s performance, you can gain shareholder support by 

sharing the nuances of your company situation, listening to shareholder concerns and coupling shareholder 

engagement with improvements to your compensation plans. Let’s presume your company has failed a vote.  

We advise the following steps:

step 1
Understand the Reasons for Failure

As soon as possible after proxy season, review any correspondence on pay practices from investors. Also review 

reports by proxy advisors ISS and Glass, Lewis & co. then prepare for a “listening tour” with investors. the people 

you visit on your tour should include your top institutional investors, those collectively holding over 50 percent of 

your stock. What do they like and not like about your compensation program? What would they like you to change? 

this is not a time to persuade people you’re right, but to hear how they think you’re wrong. You need to solicit open 

and honest opinions and probe for feedback on controversial issues. 

Be sure to do your homework on each investor beforehand to understand who at the institution focuses on 

governance and pay issues. that person is often not the portfolio manager. After a poor Say on Pay vote, we 

advise that the compensation committee chair go to these meetings alone. though common to have on hand the 

general counsel, head of Hr, and compensation chief, the committee chair going alone signals that the board, not 

management, controls pay. If the chair cannot go as a solo emissary, he or she should lead the conversation with 

others joining for backup.

With the compensation committee chair shouldering the outreach responsibility, you will gain the most credibility 

with shareholders. though some management teams remain uncomfortable giving full control of the conversation  

to the board, sending the chair alone encourages the investor to deliver his or her message with more candor. 

3

Table 1. Why Companies  

Fail Say on Pay Votes Common reasons cited by shareholders and proxy advisors for voting “no” on Say on Pay:

•	 Limited or no shareholder outreach

•	 Limited cd&A disclosure and explanation

•	 Lack of performance-linked long-term compensation

•	 outsized awards to new or terminated cEos

•	 “Problematic” pay provisions, such as tax gross-ups and no clawback policy

•	 Poor link between previous year’s rewards and performance
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We suggest you kick off these meetings by explaining the elements of your pay program, and how they were designed 

to serve the company’s business strategy. use the rest of the meeting to ask questions: Are we hearing shareholders 

correctly? Have we heard everything that concerns you? What items are most important? Which items are most 

controversial? the objective is to create a constructive dialogue. A useful aid to these meetings is to prepare a script 

beforehand, to keep the conversation on a “listening” track. See the sidebar for a list of topics.

Be sure to find out what the shareholders’ hot buttons are, both to respond with later fixes and to explain yourself 

better in the proxy. one of our clients found that some of their investors were concerned about not knowing how 

goals were set—and questioned the rigor of the goals. We did some benchmarking and sensitivity analyses later to 

show how pay would track with various levels of performance. that analysis suggested our client change some 

elements of goal-setting, which then protected shareholders if performance was poor. this analysis was then used  

in follow-up discussion in step 3. the investors were satisfied.

step 2
Decide Whether Changes Are Warranted

Following your visits with shareholders, condense the results into several themes. You will likely have received 

different comments depending on the type of shareholder—actively managed funds versus index funds, short-term 

investors versus long-term investors, and so on. then, by november or december, have an in-depth discussion of 

the feedback you received and determine on a preliminary basis which things you should change and how.  

When reaching out to investors to solicit feedback on your 

pay program, lay the groundwork for a meaningful, long-term 

relationship. Although you may be reacting to a “no” vote 

on Say on Pay, set in motion a process to improve your pay 

programs continuously. 

We suggest the compensation committee chair act as a 

solo emissary. If not, he or she should at least lead the 

conversation with management’s help. The goal is to ask 

questions about controversial elements of the pay program, 

inquire about investor philosophies on pay, and solicit 

recommendations for change.

questions to consider:

Disclosure of goals: Have we made our performance metrics 

adequately clear? How could we improve our rationale for 

choosing them?

Rigor of performance goals: What factors do you review in 

your evaluation of the performance goals? How do you take 

into consideration the rigor of goal setting?

Performance-Based Pay: What is your opinion of our mix 

of both cash and equity vehicles? How do you assess them 

relative to other elements of performance-based pay?

gross-Ups and Other Pay elements: Are there pay elements 

you find objectionable? How should we change them?

Peer group: How do you feel about our comparator group? 

How do you assess pay and performance versus our selected 

group? Another group?

Fixed Pay elements and guarantees: Do you object to these 

elements and guarantees? Do you consider our executives’ 

unique talents in evaluating their pay?

Meeting with Investors: how Should the Conversation go?
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step 3
Consult with the Proxy Advisors

Schedule visits with the proxy advisors — ISS and Glass, Lewis & co. Share the feedback from investors. Ask  

another round of questions: What are your concerns about our pay program? What about our disclosures in  

the compensation discussion & Analysis (cd&A) section of the proxy? What information would be helpful  

to you in your evaluation of the pay program? Focus especially on issues raised by the proxy advisors in the past. 

Also discuss the changes you are considering and reasons you plan to stand pat on elements important to your 

business. once again, you will get the best response if the compensation committee chair leads these 

conversations and solicits honest reactions.

step 4
Decide Which Changes to Make

What changes should you make based on what you’ve learned from shareholders and proxy advisors? carefully 

consider their objections. do they result from one-time economic or business challenges? Will they recur?  

What will be consequences of making changes — help the company, hurt the company, be neutral? You want to 

look responsive, but sometimes your pay practices represent legitimate actions serving your business needs.  

the board will have to use its judgment to decide when to stand pat. Be sure to take into account trends in pay 

practices, so as not to lag behind competitors and general best practices. 

once you have made decisions based on the business, go ahead and develop the changes (table 2). consider the 

likely Say on Pay results for the next year. note that you will have to explain yourself in the proxy’s compensation 

discussion & Analysis. A good explanation can allay shareholder and advisor concerns. Where you did decide to 

hold your ground, be prepared to provide a compelling discussion in your cd&A to explain your rationale. 
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Table 2. What Failing Companies Change

Semler Brossy research reveals the top fifteen changes companies that failed votes in 2012 made in 2013

•	 Started	shareholder	outreach	efforts

•	 Changed	pay	benchmarks

•	 Reduced	annual	incentive	target

•	 Reduced	pay	levels

•	 Adopted	anti-hedging	policy

•	 Stopped	excise-tax	gross-ups

•	 Hired	new	pay	consultant

•	 Shifted	to	performance-based	long-term	incentives

•	 Improved disclosure

•	 Started formulaic annual incentive

•	 Added total shareholder return incentive

•	 Adopted clawback policy

•	 Adopted share-ownership guidelines

•	 Eliminated single-trigger provisions

•	 changed leadership
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step 5
Re-Engage with Key Constituents

In January and February, circle back to shareholders and proxy advisors with your proposed changes. Share the 

themes that emerged from your tour. this is a good time to fine-tune your changes and to discuss what kind of 

disclosure you should consider for the proxy. Let your contacts know what you’ve learned, raising potentially 

controversial issues and your rationale for handling them. After this round of feedback, finalize your changes.

step 6
Prepare Your Disclosure

Incorporate all your changes and rationale in the compensation discussion & Analysis of the proxy. Be sure  

to communicate changes clearly, as well as explain why you didn’t make changes shareholders had suggested.  

You might want to engage again with key constituents after filing your proxy — a good way to prepare your 

relationship for meeting again after the proxy season.

Summary

In the last two years, many companies have initiated shareholder engagement efforts specifically to gain feedback 

on pay practices. Although many companies have done so in response to a failed Say on Pay vote, all companies 

would benefit from building an ongoing relationship with shareholders and proxy advisors to keep pay practices 

up-to-date and helpful in driving business strategy and maintaining alignment with shareholders.

depending on the company, the hot buttons that catch shareholder attention vary. no company can manage its 

program with foresight and confidence without dialogue to find out what these hot buttons are. We advise that 

the compensation committee chair take the most active role. He or she can show shareholders that the board is 

ensuring the proper alignment of executive pay with performance, as well as alignment with gains realized by 

shareholders. He or she can also show the board operates independently from management when it comes to  

pay — and it takes the task seriously as part of good governance.

For more information, visit us at WWW.SEMLErBroSSY.coM , or please contact:

Seymour Burchman
Semler Brossy consulting Group, LLc

116 Village Blvd #200

Princeton, nJ 08540

212.388.9775

sburchman@semlerbrossy.com © 2013 Semler Brossy consulting Group LLc

Blair Jones
Semler Brossy consulting Group, LLc

1021 Hedge row

clinton, nY 13323

212.388.9776

bjones@semlerbrossy.com




